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MOON, C.J., LEVINSQON, NAKAYAMA, AND ACCBA, JJ.,
AND CI RCU T JUDGE AHN ASSI GNED BY REASON OF VACANCY
CPI NI ON OF THE COURT BY ACOBA, J.
We hol d that Defendant-Appellant M chael W senbaker
(Def endant) wai ved the defense of |ack of personal jurisdiction
under Hawai ‘i Rules of Cvil Procedure (HRCP) Rules 12(b), (9),

and (h) by failing toraise it in his pre-answer notion.
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However, we further hold that the third circuit court! (the
court) erred in denying Defendant’s notion to set aside the June
9, 1997 default judgnent on liability rendered agai nst him
(nmotion to set aside). The default judgnent had been entered
pursuant to HRCP Rule 16 (1997) and Rules of the Crcuit Courts
of the State of Hawai‘i (RCCH) Rule 12.1(a)(6) (1997) for
Def endant’s failure to appear personally at a settl enent
conference with his counsel and at a subsequent order to show
cause (0OSC) hearing to determ ne why such judgnment shoul d not be
ent er ed.

We conclude that the court had inherent power to
require both a party and the party’ s counsel to attend a
settl enent conference. However, at subsequent hearings on
Def endant’ s notion to set aside, the court suspended its decision
on that notion and ordered the parties to engage in settlenent
conferences of the sort Defendant had failed to previously engage
in, and for which failure default judgnent had been entered.
Def endant thus did engage in settlenent negotiations.

Under these and the other circunstances we di scuss
herein, we conclude that the court’s ultimte denial of
Def endant’s notion to set aside exceeded the bounds of reason.

Accordingly, we vacate the July 17, 1998 judgnent entered in

1 The Honorable Ri ki May Amano presided over this matter.
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favor of Plaintiffs-Appellees Rearden Famly Trust (the Famly
Trust), Janice Rearden, M chael Rearden, and Ryan Rear den?
(collectively, Plaintiffs) followwng a jury trial on damages and

remand the case for disposition consistent with this opinion.

| .
A

I n 1985, Foundation Epsil Vaduz Liechtenstein
(Foundation Epsil) purchased a parcel of real property consisting
of approximately ten acres in North Kohala on the island of
Hawai ‘i (the property). Foundation Epsil was a Liechtenstein
corporate entity, created to admnister the Famly Trust. The
property was the only asset it held. M chael was one of the
board of “protectors” of Foundation Epsil. Plaintiffs’ attorney,
Jonat han Ezer, was the attorney-in-fact for Foundation Epsil.

On June 25, 1991, Mdl and Enterprises, Inc. (Mdland)
brought a suit in the third circuit in Gv. No. 91-290 agai nst
Mchael, J.& J.S.RT., Inc.,?® and Foundation Epsil to enforce a
California State court judgnment against Mchael assigned to it by

Cl audette Sel ak-Sinon.* The suit sought recovery of $277,156.12

2 M chael was also a plaintiff in his capacity as guardian ad litem
for Ryan.
s The initials seemto represent “John and Josephi ne Sel ak 1981

Revocabl e Trust.”

4 As to the judgnent, the conplaint in Civ. No. 91-290 alleged in
part as foll ows:
(continued...)
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and an injunction prohibiting the sale of the property. The
conplaint stated that Mdland is “a Texas Corporation with its
maj or office of business in Dallas, Texas.” Attorney Philip
Bogetto represented Mdland in the suit. The court dism ssed the
M dl and suit on January 26, 1993, after M chael had the

underlying California default judgnent set aside.

B.
On July 2, 1991, Stacy Marion Steffens brought a suit

in the third circuit in CGv. No. 91-285 against M chael and

4(...continued)

6. On Novenber 3, 1983, C audette Sel ak-Sinmon filed
an action against [Mchael] entitled O audette Sel ak-Si non,
Plaintiff v. Roark McGonigle, [aka Mchael,] et al.,

No. C 474214, in the Superior Court of the State of
California for the County of Los Angeles. The action
all eged that [Mchael] m sappropriated Plaintiff Sel ak-
Simon’s funds for his own person[al] use and profit. . .

7. On Septenber 25, 1984, a default was entered for
his failure to to [sic] answer or otherw se defend agai nst
the Conplaint. On July 1, 1985, a Judgnent by the Court
After Default (“Judgnment”) was entered against [Mchael] in
t he amount of $277, 156.12, together with interest on the
sai d Judgrrent

10. Pursui ng enforcenent of the Judgnent agai nst any
avai l abl e assets of [Mchael] in the State of Hawaii, Sel ak-
Sinmon filed the Judgnent as an Exenplified Foreign Judgnent
in the Third Circuit Court of the State of Hawaii, on June
26, 1989, in that certain special proceeding entitled
Cl audette Sel ak-Sinbn v. Roark McGonigle, aka M chael
Reardon [sic], et al., S.P. Np. [sic] 89-014, Third Circuit
Court, State of Hawaii. The exenplified Foreign Judgnent
was entered pursuant to Hawaii Revi sed Statutes Chapter 636C
(Uni f orm Enf orcenent of Forei gn Judgnment Act) in favor of
Cl audette Sel ak-Sinobn and agai nst [Mchael] in the amount of
$277,156. 12 plus interest provided by law . .

11. On March 16, 1991, C audette Sel ak- S| non assi gned
the Exenplified Foreign Judgment to M dland Enterprises,

I nc.
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Foundation Epsil to enforce an all eged agreenent® between
Steffens, Mchael, and Foundation Epsil for the paynent of one
mllion dollars, which was to be secured by a lien on the
property. The court granted the defendants’ notion to dismss
the Steffens suit with prejudice and the Internedi ate Court of
Appeals (1 CA) affirmed the dism ssal by sumrmary di sposition

order. See Steffens v. Rearden, 84 Hawai‘«q 268, 933 P.2d 105

(App. 1997).

(I
A
On Decenber 22, 1993, Plaintiffs brought the present

action agai nst Defendant, M dland, Sel ak-Si non, Bogetto, and
Steffens, claimng malicious prosecution, abuse of process,
intentional infliction of enotional distress, tortious
interference with contract, slander of title, defamation, and
punitive danages arising out of the June 25, 1991 suit brought by

Mdland (Cv. No. 91-290) and the July 2, 1991 suit brought by

5 The conplaint in Gv. No. 91-285 alleged, as to the purported
agreenent, as foll ows:

3. On or about May 5, 1990, for good and val uabl e
consideration[,] the parties hereto entered into a witten
agreement, wherein Defendants [Mchael] and Epsil agreed to
pay Plaintiff in excess of $1,000,000 and to secure sane
with an interest in real property located in Hawaii and
identified by Tax Map Key #5-7-001: 005 i n whi ch Def endant
[Mchael] represented he had i nterest.

4. Defendant[s] have failed to make said paynents and
are indebted to Plaintiff ina sumin excess of ONE M LLI ON
(%1, 000, 000. 00) DOLLARS.
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Steffens (G v. No. 91-285). As a result of the defendants’
conduct, Plaintiffs alleged that “a sale of the subject property
was lost,” resulting in “financial loss.” As to Defendant, the
conplaint states in part that (1) “[Defendant] was a resident of
the State of Texas, doing business in the State of Hawaii”;
(2) “[a]t all tinmes [Defendant] controlled [Mdland] . . . and
used said corporation as his alter ego”; (3) “[o]n or about June
25, 1991, [Defendant®] filed a Conplaint No. 91-290 agai nst
[ M chael], Foundation Epsil who transferred their [sic] interest
to [the Fam |y Trust] and [Janice]”; (4) “[Defendant]’s Conpl ai nt
was based on a fraudulently obtained California Judgnment which he
obtai ned from [ Sel ak- Sinon] and had transferred to hinself for
t he sol e purpose of harassing [Mchael]”; and (5) “[t]he sole
pur pose of [Defendant]’s filing of the conplaint was to vex and
harass [M chael]. [Defendant]’s and Sel ak-Sinon’s actions were
i ntended to be vindictive and for the sol e purpose of causing
harmto [Mchael.]”

On July 13, 1994, the court filed a notice of dism ssal
as to all of the defendants for want of service under RCCH

Rule 28.7 On July 20, 1994, Mchael filed objections to the

6 Plaintiffs contend that Defendant filed the conplaint in Cvil No.
91-290. However, that conplaint nanes Mdland as the plaintiff and does not
ment i on Def endant .

7 RCCH Rul e 28 provides as foll ows:

Dismissal for Want of Service.
A diligent effort to effect service shall be made in
all actions, and if no service be made within 6 nonths after
(continued...)
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di sm ssal and requested a six-nonth extension to conplete service
“either directly or by substituted service.” |In response, the
court ordered, on July 25, 1994, that the notice of dism ssal be
w t hdrawn “on condition that” service of the conplaint be
conpleted within ninety days. According to Mchael’'s affidavit,
“[ol]n Septenber 2, 1994, [he] caused a certified copy of the
Conpl aint and Summons . . . to be served on [Defendant], by
registered mail[.]” Exhibit Ato Mchael’s affidavit, a postal
service return receipt, is marked “restricted delivery” and
“Insured” and Defendant’s nane is signed bel ow the words
"Signature (Addressee)[.]”®

On Septenber 27, 1994, Defendant, M dland, Bogetto, and
Steffens noved to dismiss Plaintiffs’ conplaint. At this point,
Bogetto represented hinsel f, Defendant, Mdland, and Steffens.

Def endant argued, inter alia, that service by certified mail was

not authorized. The notion did not assert the defense of |ack of
jurisdiction. In their January 18, 1995 nmenorandum i n opposition
to the notion to dismss, Plaintiffs maintained that “[Defendant]
was served properly in the State of Texas pursuant to [ HRS §§]

634-35 and 634-36."

(...continued)
an action has been filed then after notice of not |ess than
5 days the sane may be disnissed.

8 On appeal, Defendant does not challenge M chael’s representation

t hat Def endant was served by “registered mail.” Accordingly, we accept as
undi sputed M chael’'s statement to that effect.

7
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In a January 20, 1995 tel ephone conference regarding
the notion to dismiss, the court ruled that “there [would be] no
oral argunent”® and asked “whether [the parties] ha[d] anything
to add to [their] position[s] at [that] point.” M chael asserted
that the “statute” allowed himto serve by “registered mail when
a person has engaged in a business activity in the State of
Hawaii.” Wen the court asked Bogetto if there was anything he
would i ke to say, he said, “No.” The court denied for “good
cause” the notion to dismss. On February 21, 1995, the court
sua sponte di sm ssed Sel ak-Si non and Mdland for |ack of service

under RCCH Rul e 28.

B
Def endant, Bogetto, and Steffens answered the conpl ai nt
on July 21, 1995. In the answer, Defendant: admitted that “he
is aresident of the State of Texas,” but “denie[d] doing
business in the State of Hawaii”; stated that he had
“insufficient information to forma belief as to the truth or

falsity of” Plaintiff’s allegation that Mdl and was Def endant’s

alter ego; asserted, inter alia, the defenses of |ack of personal
jurisdiction and insufficient service; and counterclainmed for

mal i ci ous prosecution, abuse of process, and punitive damages.

® There is no indication as to why the court precluded the parties
from presenting argunent.

10 O her defenses were that the conplaint failed to state a claim

that M chael and Janice were fictitious names for Charles M:CGonigle and Janice
WIllianms, and that the Fami |y Trust was not a proper trust.

8
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On Decenber 2, 1996, the court issued an order setting
pretrial conferences pursuant to HRCP Rule 16. The order set for
di scussi on, anong other matters, settlenment of the case.

On March 11, 1997, the court issued an order
establishing the trial schedule and noticing a settl enment
conference to take place on April 12, 1997, pursuant to RCCH Rul e

12.1. The order stated that “[c]lients . . . shall be present at

the Settl enment Conference, unless expressly waived by the judge”

and that “a Settl ement Conference Statenent is required.”

(Enphases added.) The order cautioned as foll ows:

This Order shall in no way supersede any applicable court
rule; the requirements and deadlines herein are in addition
to those set out by court rules. A violation of any part of
this Order is subject to appropriate sanctions including

di smissal of the case or entry of default judgnent.

(Enmphasis in original.)

[,

On April 7, 1997, Defendant, Bogetto, and Steffens
tinely filed their settlenment conference statenent. Plaintiffs
did not file their settlement conference statenent until June 10,
1997. The court did not inpose any sanctions for Plaintiffs’
violation of its order.

On April 11, 1997, a tel ephone conference was held.
During the conference, the court reschedul ed the settl enent
conference fromApril 12, 1997, to Sunday, April 20, 1997,

because Defendant had a prior business commtnment on April 12.
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On April 18, 1997, Defendant filed an affidavit dated
April 15, 1997, requesting that the court continue the settl enent
conference set for April 20. The affidavit averred in pertinent
part that: (1) one of his office’ s clerical personnel signed a
certified receipt for certified mail by which Plaintiff sent
their conplaint to Defendant; (2) “[Defendant] ha[s] been
i nformed by | ocal counsel that, consequently, service on [hin] in
[ hi s] individual capacity was inproper and that [he is] not
properly before this Court”; (3) on April 11, 1997, if Bogetto
had Defendant, who was in his office in Texas, Dallas, attend the
conference call, Defendant “would have then informed the Court
that [he was] unable to travel fromDallas, Texas to Hilo, Hawai
t he weekend of April 20, 1997”; (4) Defendant’s nother who
usual |y takes care of Defendant’s eighty-four-year-old father had
“long standing plans to travel” and “this situation require[d
hi s] personal attention . . . the weekend of April 17 through
April 20, 1997”; (5) “[u]lnfortunately, no alternative exist][ed]
and [ Defendant] nust request a continuance of the settl enent
conference for Sunday, April 20, 1997, if [his] persona
appearance is required”; (6) “[a] settlenment conference requiring
[ Def endant’ s] personal appearance from Dall as, Texas [was] an
extreme personal hardship and is not justified by the frivol ous
al | egati ons nade against [him personally”; and (7) “[Defendant]
request[ed] that the court reconsider its order that [he]

personal |y appear in Hilo, Hawaii on April 20, 1997 and all ow

10
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[his] counsel, Philip D. Bogetto, to appear on [his] behalf.”
Diane M CGuevrenont stated in her affidavit in pertinent part
that “[a]Jround the first of the year of 1994 during a routine
mai | pick-up, | personally signed the return receipt for a
certified package from Hawaii.”

The court deni ed Defendant’s request to continue the
April 20, 1997 settlenment conference at the tine of the
conference itself. Defendant and Steffens did not attend the
conference. Bogetto did attend and nai ntai ned that he appeared
on behalf of hinself, Defendant, and Steffens. On the sane day,
Bogetto i nforned Defendant by tel ephone that the court had denied
Def endant’ s conti nuance request.

In an anended settlenent conference statenent filed on
April 21, 1997, Defendant reserved the defense of |ack of
jurisdiction based on insufficient service of process. Defendant

stated in pertinent part as follows:

[ Def endant] has never been served with a copy of the
conplaint herein, as required by [HRS] § 634-24 and Rul e
4(d) (1) of the [HRCP] and therefore states that this Court
has no personal jurisdiction over him The settl enent
conference statenent was only subnmitted in order to protect
his rights until such time as this Court rules on the notion
for summary judgnment to be heard on May 28, 1997 at 8: 30
a.m

[ Def endant] specifically does not waive any defense
that the [sic] may have, under Rule 12(b)(2) and (5) of the
[HRCP], alleging | ack of personal jurisdiction over himand
i nsufficiency of service of process.

Plaintiffs have failed to serve him as required under
[HRS] 8 634-24, since the files and records in this case
reflect no court order[] authorizing service by Certified
Mail and any certified nail sent by Plaintiffs was not
addressed to addressee only, and there is no return receipt

u Apparently, Guevrenont signed Defendant’s nanme because the
signature on the return receipt states “M B W senbaker.”

11
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showi ng personal service on [Defendant].

[ Def endant] incorporates herein his affidavit
submtted for filing on April 15, 1997 and the affidavit of
[ Guevrenont]. [Defendant] asserts all of his HRCP
Rul e 12(b)(2) and (5) defenses to any claimby Plaintiffs
agai nst hi m personally.

(Enphases added.)

V.
A
On April 22, 1997, the court issued a “Court Order Re:

Settl ement Conference” stating, inter alia, that an “[0OSC] w ||

be i ssued agai nst [Defendant] and [Steffens] for failing to
appear at the Settlenment Conference held on April 20, 1997, and
to explain to the Court why Default Judgnent should not be
ordered against them” In the April 22, 1997 order, the court
enphasi zed: (1) that its “Court Order Re: Rule 16 Conference
and Setting Cvil Trial Schedule filed on March 11, 1997,
specifically required the personal presence of all parties in
order to facilitate a meani ngful discussion of settlenent
alternatives”; (2) that “[a] violation of any part of th[e April
22, 1997 o]lrder is subject to appropriate sanctions including
dismissal of the case or entry of default judgment’; and (3) that
“Def endants shall proffer a settlenent offer in witing to

Plaintiffs on or before April 28, 1997” and “Plaintiffs shal

12
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respond . . . on or before May 5, 1997.”'2 (Boldfaced type in
original.)

The court filed the OSC as to Steffens on April 23,
1997 and as to Defendant on April 24, 1997. These orders al so

provided in pertinent part as follows:

YOU ARE ORDERED to appear before . . . the Circuit Court of
the Third Circuit, 75 Aupuni Street, Hilo, Hawaii 96720 on
Wednesday, May 28, 1997 at 8:30 a.m. to show cause why
default judgnent should not be granted against you in the
above-captioned case for failing to personally appear for
the settlenment conference held on April 20, 1997.

(Bol df aced type in original; enphasis added.)

B.

On April 23, 1997, Defendant, Steffens, and Bogetto
filed a notion for sunmary judgnent. |In the notion, Defendant
agai n rai sed the defense of |ack of personal jurisdiction on the
basis that he was never properly served, as required by HRS §
634-24 (1993). The hearing on the notion was schedul ed for My
28, 1997.

On April 28, 1997, Defendant, Steffens, and Bogetto
filed a notion to continue the May 28, 1997 sumrary j udgnent
heari ng since Bogetto would be traveling out of the State of
Hawai i from May 11, 1997 to May 28, 1997. |In the affidavit
attached to the notion to continue, Bogetto stated that, “[0]n

May 11, 1997 through May 28, 1997, | will be out of the State of

12 The record does not indicate what followed fromthis part of the
order, although settlement negotiations did subsequently take place in August
1997. See discussion infra.

13
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Hawai i and am unabl e to change ny schedule.” (Enphasis added.)
By stipulation of the parties, the court continued the sunmary
j udgnment hearing date to June 6, 1997

On May 9, 1997, the OSC was personally served on
Def endant in Dallas, Texas. On May 28, 1997, the OSC heari ng was
hel d. Defendant and Bogetto did not appear at the hearing.
St ef fens appeared and expl ained to the court that she had not
attended the settlement conference because she had been ill. The
court accepted Steffens’s explanation, did not enter default
agai nst her, and ordered that she appear at the next settlenent
conference. The court then noted Defendant’s failure to appear
and summarily entered “default judgnment in favor of Plaintiffs
and agai nst [ Defendant].”

In their June 2, 1997 nmenorandum in opposition to the
April 23, 1997 notion for summary judgnent, Plaintiffs contended,
inter alia, that “[Defendant] has been properly served,” “nmade
several general appearances in this action,” and “lost a previous
[Motion to dism ss on the basis of |ack of service.” The court
apparently did not rule on the notion for summary judgnent.

On June 9, 1997, the court entered default judgnent
agai nst Defendant and in favor of Plaintiffs. The default

judgnment stated in relevant part as foll ows:

Defendant . . . was ordered to appear . . . in the
Circuit Court of the Third drcuit . . . on Wdnesday,
May 28, 1997 at 8:30 a.m An Order to Show Cause (“0SC’)
why default judgment shoul d not be granted agai nst himfor
failing to appear for the settlenent conference held on
April 20, 1997, was served on Defendant . . . personally on

14
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May 9, 1997. Defendant . . . did not respond to the OSC or
appear on the prescribed date and ti ne.

Accordi ngly, DEFAULT JUDGMENT | S HEREBY ORDERED,
ADJUDGED AND DECREED agai nst Defendant . . . and in favor of
Plaintiffs . . . .[%

On June 10, 1997, Plaintiffs filed their settl enent

conference statenent.

V.

On July 7, 1997, Defendant filed his notion to set
aside. In an acconpanying affidavit, Bogetto indicated in
pertinent part that Defendant had not been properly served and
that Bogetto had understood that the OSC hearing woul d not take
pl ace on May 28, 1997, but, rather, on the |later date set for
def endants’ notion for sunmary judgnment. Bogetto’'s affidavit
stated in pertinent part that: (1) he noved to dism ss the case
on the grounds that “[Defendant] was never properly served in his
i ndi vi dual capacity, as required by Rule 4(e) of the [HRCP] and
[HRS] 8§ 634-24"; (2) Bogetto was not inforned of the court’s
I ssuance of the OSC until May 29, 1997; (3) Bogetto “had
understood that the hearing on the [OSC], if served upon
[ Def endant], would take place subsequent to the hearing on the

Def endant’ s Motion for Summary Judgnent, which had been schedul ed

13 Al t hough not evident fromthe order, default judgment was
apparently entered with respect to liability but not danages. See Kam Fui
Trust v. Brandhorst, 77 Hawai‘i 320, 325, 884 P.2d 383, 388 (App. 1994)

(hol ding that “the entry of default under RCCH Rule 12.1(a)(6)(i) for failure

to foll ow settlenent conference requirenents . . . precludes a defaulted
defendant fromcontesting liability in any proof hearing held as a result of
the default, although the defaulted defendant nmay still contest the amount of

its liability”).

15
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for May 28, 1997";' (4) “[Defendant]’s non-appearance at the
settl ement conference did not delay prosecution of the conplaint,
cause actual prejudice to any Plaintiff[,] and was not clearly
contumaci ous”; (5) “[Defendant] was represented by counsel at the
settl ement conference and filed a settlenent conference
statenment[, but] Plaintiffs never filed a settlenent conference
statenent”; and “Rule 12.1(a)(2) of the [RCCH require [sic] the
presence of counsel or a party if not represented by counsel at
the settlenent conference.”

Reid Heller, Defendant’s Texas counsel, stated in an
affidavit dated August 5, 1997, in pertinent part that:
(1) “[i]n the second week of May, 1997, [Heller] spoke with
[ Bogetto] who stated to [hin] that a hearing on a[n OSC], set for
May 28, 1997, would be continued until after a pending summary
j udgnment hearing then schedul ed on or about June 9, 1997";
(2) “[Heller] reported M. Bogetto' s statenents to [ Defendant and
i]n reliance on M. Bogetto’s representations, [Heller] concl uded
that there was no need to attend any hearing on May 28, 1997";
and (3) “[t]he first tinme that [Heller] |earned that a default

had been entered was on around June 20, 1997 [and] M. Bogetto

14 Bogetto al so stated as foll ows:

10. Because | was not going to be in the State of
Hawai i on May 28, 1997, Plaintiffs and | agreed to continue
the hearing on Defendant’s Mtion for Sumary Judgnent to
June 6, 1997.

11. Unfortunately, no clarification was nmade as to
the return on the [0SC.

16
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never infornmed [hin] of the outcone of the hearing, that a
heari ng had i ndeed gone forward on May 28[,] or that any other
heari ng had been set in June.”

On July 31, 1997, Defendant, Steffens, and Bogetto
noved to continue trial, on the ground that “Bogetto had a
potential conflict of interest” and “a continuance of the trial
date [was] needed for [Defendant] to obtain the services of new
counsel and for new counsel to become famliar with this case.”

On August 8, 1997, a hearing on the notion to continue
was held. At the hearing, Defendant stated that, prior to
May 28, 1997, Bogetto advised himthat the OSC hearing woul d be
heard after the hearing on the notion of sumrmary judgnent set in
early June. Defendant stated that (1) he and his attorneys in
Dal | as, Texas, “were assured that there was a summary judgnment
hearing in early June and -- and this order to show cause was
subsequent to the summary judgnent hearing” and that (2)

“[ Bogetto] assured [then] that [the OSC hearing] had been noved
until after the sunmary judgnment hearing . . . [and] said he felt

that [the] summary judgnment hearing woul d di spose of the
matter.”

Bogetto stated that: (1) “what [he] believe[s he] had
said was that the [OSC] was going to be heard after the notion
for summary judgnment which was originally scheduled for the
28th”; (2) “the notion for summary judgnment got noved because

[he] was not going to be here in Hawaii on the 28th and it was

17
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scheduled till June 6th”; (3) “[he] did represent . . . that
since [they] had a notion for summary judgnent on the 28th, your
Honor was going to hear the [OSC] after the hearing on the notion
on the 28th”; (4) “[Bogetto] do[es] not specifically recal
telling [ Defendant and his attorneys] that the [OSC] hearing was

going to be noved fromthe 28th to June 6th, but [he] did tel

themthat the hearing was going to be held after . . . the
hearing for -- on the notion for summary judgnment”; and
(5) “[t]he assunption [Bogetto] believe[s] was -- drawn was t hat

[the OSC hearing] would cone on after June 6th[.]” The court
then set both a hearing on the notion to set aside the default
and a settlenent conference for Septenber 12, 1997. The court
stated that “the notion to set aside the default, that is
currently set for . . . August 13th[,] is going to be noved to
Friday, Septenber 12th at 11 a.m, and counsel should be prepared
to meet thereafter to discuss the possibility of settlenent.”

On August 28, 1997, Bogetto withdrew as Defendant’s

counsel and M chael Moore appeared as Defendant’s counsel.

VI .

On Septenber 9, 1997, Defendant filed a suppl enenta
menor andum i n support of the notion to set aside. On
Septenber 12, 1997, Defendant appeared in person with his new
counsel, Moore. Moore indicated that settlenent proposals had

been made to Plaintiffs and that Defendant was willing to

18
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participate in settlenent proceedings. Al so, More requested the
court to vacate the default judgnent and to inpose a |ess drastic
sanction in the formof nonetary conpensation for tine |ost and
costs of counsel.

Regardi ng Defendant’s failure to attend the first
settl enment conference, Bogetto stated, in response to the court’s

questions, as foll ows:

COURT: Didn't you communicate to [ Defendant] the need
to be present at these settlenent conferences?

BOGETTO | told himthat the order said that he was
to be present, and that was why he submtted his request
asking that his appearance be waived or that the matter be
conti nued because | did provide himwith a copy of the
Court’s order.

COURT: So there was nothing there, uh, that could
have constituted a m scomruni cati on of sone sort, |eading a
m sconmuni cation of some sort, |eading [Defendant] to
bel i eve his presence was not required?

BOGETTO Well, [Defendant], | nean, did ask that he
partici pate by tel ephone.

COURT: And did you communi cate anything to him say
anything to him seened anything to himthat would | ead him
to believe that his presence was not required? That the
Court was going to allow participation by phone conference?

BOGETTO. | didn't tell himthat the Court would all ow
participation by phone conference, but that | would make his
request known to him/[sic].

COURT: And when you did and you got a response, did
you conmuni cate that response to hinP[ %]

BOGETTO | believe | did.

(Enmphases added). The court deferred ruling on the notion and

i nstead conducted a settl enent conference. 't

15 It is unclear fromthe record whether the court agreed to permit
Def endant to attend the conference via tel ephone, but the context of the
di scussi on appears to indicate otherw se.

16 When Moore requested the court to “all ow [ Defendant] to proceed
and have the opportunity to prove that he’s not liable in this case on the
merits[,]” the court responded, “I'lIl nake a ruling at 1:00 in open court.”
The court explained, “At 1: 00 we’'re reconveni ng anyway for the decision on the
notion to set aside the entry of default, . . . and, hopefully, we’ve reached
a settlenment.” The record does not contain a reference to the court’s
reconveni ng.
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On Septenber 25, 1997, Defendant filed a suppl enental
affidavit in support of the notion to set aside. On October 17,
1997, Defendant personally appeared at another hearing on this

notion. The court indicated that it was “not going to nmake a

decision on the Motion to Set Aside Entry of Default till 1:00,
at which tinme all I"'mgoing to do is make my decision for the
record.” A settlenent conference followed after the norning

session and the hearing was reconvened at 1:05 p. m

At that point, the court described what Plaintiffs had
aut hori zed the court to offer Defendant to settle the case and
not ed that Defendant requested fourteen days to make a counter
offer. The court indicated that it would defer ruling on the
notion to set aside “at the request of all the parties” and
ordered the parties to participate in a tel ephone conference on
Novenber 17, 1997 to di scuss whether they had arrived at a
settlenent. The court declared that it would rule on the notion
if the parties had not settled at that time. The court stated in
pertinent part that it “intend[s] to make a decision on this
notion thirty days fromtoday” and that it “[is] going to give
[the parties] a phone conference tine so that either [party] can
request -- record [their] settlenent, if it’'s settled, or
alternatively the Court will make a decision or give its decision
over the phone to counsels.”

Steffens did not appear at the settlenment conferences

hel d on Septenber 12, 1997 and Cctober 17, 1997. The court did
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not inpose any sanctions on Steffens for these violations of the
court’s orders.

On Novenber 17, 1997, the parties advised the court by
t el ephone that they had not settled. The court then summarily
deni ed Defendant’s notion to set aside. On January 26, 1998, the
court entered a witten order to that effect.

On February 13, 1998, Plaintiffs noved to disni ss
Bogetto and Steffens as party defendants. On May 1, 1998, the
court issued an order setting trial for June 29, 1998. On
May 29, 1998, the court granted Plaintiffs’ notion to disn ss

Bogetto and Steffens. RV4 at 139-42, 145-48.]

VI,

The jury trial on damages was conducted from June 30,
1998 to July 8, 1998. At the close of Plaintiffs’ case,

Def endant noved for a directed verdict. The court granted the
notion as to the malicious prosecution clainms asserted by

M chael , Ryan, and Janice, but allowed the malicious prosecution
claimmade by Fam |y Trust to go to the jury.

On July 8, 1998, the jury returned its verdict. The
court entered a judgnment on the verdict on July 10, 1998. The
court entered an anended judgnent agai nst Defendant on July 17,
1998, awarding: (1) $2,000,000 to Family Trust on its malicious
prosecution claim (2) $500 to Janice and $5,000 to M chael for

general damages on their intentional infliction of enotional
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di stress clainms; (3) $30,000 in special damages on M chael’s
intentional infliction of enotional distress claim and

(4) $1,000,000 to Family Trust and $1 to Mchael in punitive
damages. On Septenber 10, 1998, the court deni ed Defendant’s
notions for judgnent notw thstanding the verdict and for a new

trial.

VI,
On Septenber 25, 1998, Defendant appeal ed. He raises
five points of error. W consider two points, that is,
(1) that the court |acked personal jurisdiction over Defendant
and (2) that the court abused its discretion in entering default

j udgnent and denying his notion to set aside.?

I X.
A
In his first argunent, Defendant asserts that the court
coul d not exercise personal jurisdiction over him G ting Shaw

v. North Am Title Co., 76 Hawai‘ 323, 876 P.2d 1291 (1994),

Def endant asserts that he did not have “sufficient ‘m ninmum

contacts’” with the State of Hawai ‘i and, thus, “the maintenance

e Def endant’ s other three contentions are: (1) that the court erred
in failing to dismss or enter directed verdict or judgnent notw thstanding
the verdict as to the Family Trust’s malicious prosecution claim (2) that the
court erred in allow ng Ezer, who was the attorney-in-fact for Foundation
Epsil, to testify at trial; and (3) that the court abused its discretion in
refusing to give jury instructions concerning the transfer of a chose in
action and a limting instruction regarding Ezer’s cl osing argunent.
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of the suit . . . offend[ed] ‘traditional notions of fair play
and substantial justice.’”” 1d. at 329-30, 876 P.2d at 1298
(internal citations omtted). According to Defendant, his only
contacts with Hawai‘i were his alleged involvenent in the Mdland
and Steffens | awsuits.

Al though Plaintiffs fail to point it out, Defendant’s
failure to raise the defense of |ack of personal jurisdiction in
hi s Septenber 27, 1994 notion to dism ss precludes himfrom
rai sing the defense on this appeal. In that notion, Defendant
al l eged insufficient service of process and failure to state a
cl ai mupon which relief could be granted as his defenses, but not
| ack of personal jurisdiction. He first raised the personal
jurisdiction defense later in his July 21, 1995 answer and again

in his opening brief.

B
HRCP Rul e 12 provides, in pertinent part, as foll ows:

(b) How Presented. Every defense . . . shall be
asserted in the responsive pleading thereto if one is
requi red, except that the follow ng def enses nmay at the
option of the pleader be made by notion: (1) |ack of
jurisdiction over the subject matter, (2) lack of
jurisdiction over the person, (3) inproper venue,

(4) insufficiency of process, (5) insufficiency of service
of process, (6) failure to state a claimupon which relief
can be granted, (7) failure to join a party under Rule 19.
A motion maki ng any of these defenses shall be made before

pleading if a further pleading is pernmtted.

(g) Consolidation of Defenses in Motion. A party who
makes a notion under this rule may join with it any other
nmotions herein provided for and then available to him/[or
her]. |If a party makes a nmotion under this rule but onmits
therefrom any defense or objection then available to him][or
her] which this rule pernmits to be raised by notion, he [or
she] shall not thereafter neke a notion based on the defense
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or objection so onmitted, except a notion as provided in
subdivision (h)(2) hereof on any of the grounds there
st at ed.

(h) Waiver or Preservation of Certain Defenses.

(1) A defense of lack of jurisdiction over the
person, inproper venue, insufficiency of process, or
insufficiency of service of process is waived (A) if omtted
froma nmotion in the circunstances described in subdivision
(g), or (B) if it is neither nade by motion under this rule
nor included in a responsive pl eadi ng or an anmendnent
thereof permitted by Rule 15(a) to be nade as a matter of
cour se.

(2) A defense of failure to state a clai mupon which
relief can be granted, a defense of failure to join a party
i ndi spensabl e under Rule 19, and an objection of failure to
state a | egal defense to a claimnmay be made in any pl eadi ng
permitted or ordered under Rule 7(a), or by nmotion for
j udgnent on the pleadings, or at the trial on the nerits.

(3) Wenever it appears by suggestion of the parties
or otherwi se that the court l[acks jurisdiction of the
subject matter, the court shall disniss the action

(Enmphases added.)

HRCP Rul es 12(b), (g), and (h) are identical to Federal
Rul es of Civil Procedure (FRCP) Rules 12(b), (g), and (h).
“Where we have patterned a rule of procedure after an equival ent
rule within the FRCP, interpretations of the rule by the federal
courts are deened to be highly persuasive in the reasoni ng of

this court.” Gold v. Harrison, 88 Hawai ‘i 94, 105, 962 P.2d 353,

364 (1998) (internal quotation marks and citation omtted).

Under the federal rules, the defense of |ack of jurisdiction over
the person is waived if not raised in a “pre-answer Rule 12
notion”:

[Alny tinme defendant nakes a pre-answer Rule 12 npotion, he
[or she] nmust include, on penalty of waiver, the defenses
set forth in subdivisions (2) through (5) of Rule 12(b). If
one or nore of these defenses are onitted fromthe initia
nmotion but were “then available” to the novant, they are
permanently lost. Not only is defendant prevented from
meking it the subject of a second prelimnary notion but he
[or she] nay not even assert the defense in his [or her]
answer .

5A C. Wight & AL MIller, Federal Practice & Procedure: Cvil
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8§ 1391, at 744 (2d ed. 1990) [hereinafter “Wight & M1l er”]
(enmphasi s added). The defense of a |lack of personal jurisdiction
based on due process is a personal right and can be waived. See

| nsurance Corp. of Ireland v. Compagni e des Bauxites de Gui nee,

456 U. S. 694, 703 (1982) (holding that because the requirenent of
personal jurisdiction represents individual liberty interest, it

can be waived |ike other such rights); HIll v. Blind Indus. &

Servs. of Maryland, 179 F.3d 754, 758 (9th G r. 1999) (stating

that “[a] l|ack of personal jurisdiction inplicates the Due
Process Cl ause, yet that defense is waived if not pronptly

asserted” (citing Insurance Corp. of Ireland, 456 U S. at

702-03)), anended on other grounds on denial of rehearing by 201

F.3d 1186 (9th Cr. 1999); Transaero, Inc. v. La Fuerza Aerea

Boliviana, 162 F.3d 724, 729 (2d Cr. 1998) (stating that “[t]he
requi renent that a court have personal jurisdiction is a due
process right that may be waived either explicitly or inplicitly”

(citing Insurance Corp. of Ireland, 456 U S. at 703-05));

Commtte v. Dennis Reinmer Co., L.P.A, 150 F. R D. 495, 498 (D

Vt. 1993) (stating that, “‘[u]nlike subject matter jurisdiction,
which is a statutory and constitutional prerequisite to a court’s
ability to entertain a | egal action, personal jurisdictionis a
personal right arising fromthe Due Process Clause, and is

t her ef ore wai vabl e (quoting Insurance Corp. of Ireland, 456

US at 702-03)). See also Roxas v. Marcos, 89 Hawai‘i 91, 135,

969 P.2d 1209, 1253 (1998) (stating that, “notw thstandi ng that
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the defense of |ack of personal jurisdiction was asserted in the
[defendants’] answer to the [plaintiffs’] conplaint, . . . the
[defendants’] failure to assert it in their [prior] notion to

di sm ss constitutes a waiver of the issue pursuant to HRCP Rul e
12(g) and (h)”); Wight & MIler, supra, 8§ 1351, at 252-53
(stating that “‘personal jurisdiction my be conferred by consent
of the parties, expressly or by failure to object’” (quoting

Zelson v. Thonforde, 412 F.2d 56, 59 (3d Gr. 1969))).18

In this case, Defendant filed a HRCP Rule 12(b) pre-
answer notion to dism ss based on the defenses of insufficient
service and failure to state a clai munder HRCP Rule 12(b)(5) and
(6), but omtted the defense of |ack of personal jurisdiction
under HRCP Rule 12(b)(2). By doing so, Defendant waived that
def ense under Rule 12(h)(1)(A) because exceptions to the waiver
provision stated in Rule 12(h)(2) do not include | ack of personal
jurisdiction. See HRCP Rule 12(g).

The fact that Defendant raised the defense of
i nsufficiency of service of process under Rule 12(b)(5) does not
precl ude waiver of the defense of |ack of personal jurisdiction

under Rule 12(b)(2). It is true that sone federal cases have

18 Wth regard to a party as agai nst whom default was entered for his
or her non-appearance, Wight and MIler state that “[a] distinction should be
drawn between service of process objections and personal jurisdiction
obj ections” and that “[a]n objection to personal jurisdiction nmay raise
constitutional issues and the non-appearance of the defendant should not
constitute a waiver of that defense.” Wight & MIler, supra, § 1391, at 756
(citing Wlliams v. Life Savings and Loan, 802 F.2d 1200, 1202 (10th GCir.

1986) (“Defects in personal jurisdiction . . . are not waived by default when
a party fails to appear or to respond.” (Citation onmtted.))).
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treated “nmotions to dismss for insufficiency of . . . service of
process . . . as challenging the court’s jurisdiction over the
person.”® Wight & MIler, supra, 8§ 1351, at 242-43 (footnote
omtted). See, e.d., Schinker v. Ruud Mg. Co., 386 F.Supp. 626,

628 (N.D. lowa, 1974) (treating a defendant’s notion to dism ss
based on the defense of insufficiency of service of process under
Rul e 12(b)(4) as a defense of |lack of personal jurisdiction under
Rul e 12(b)(2) because the underlying argunent for the notion was
the anenability of the defendant to personal jurisdiction under a
state long armstatute) (citing C Wight & AL MIler, Federal

Practice & Procedure: Civil 8 1351 at 561 (1969))). Wight and

Ml ler approve this practice by stating that, “[i]n keeping with
the spirit of the federal rules, the precise title of the

obj ection should not prevent the court from considering the

10 According to Wight and Ml ler

The Rule 12(b)(5) procedure should be used only to
rai se those objections that deal with the manner in which
servi ce has been made and not to determine the court’s power
to adjudicate defendant’s rights and liabilities. . . . In
spite of its defined scope, the courts often treat a Rule
12(b)(5) notion as if it were a Rule 12(b)(2) notion for
| ack of personal jurisdiction. This is especially common
when the reach of a state long-armstatute or the question
whet her a corporation is “doing business” within the state
is inissue. 1In a typical case, a nonresident defendant
failed to distinguish between the two bases for dism ssal
and noved under Rule 12(b)(5) to disniss the case “for lack
of jurisdiction over the person of defendant by reason of
insufficient service of process.” Cearly, a Rule 12(b)(2)
noti on woul d have been nore appropriate. Although the
questions of personal jurisdiction and service of process
are closely interrelated, service of process is nerely the
means by which a court gives notice to defendant and asserts
jurisdiction over him the actual existence of persona
jurisdiction should be challenged by a Rule 12(b)(2) notion.

Wight & MIler, supra, § 1353, at 277-79 (footnotes onitted).
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notion according to its substance.” [1d., § 1351, at 243. Thus,
according to Wight and MIller, “[t]he occasional judicial
failure to distinguish sharply between the two has not caused any
difficulty . . . because the courts have been able to determ ne
the merits of the real issue before themregardl ess of how the
motion is designated.” Wight & MIler, supra, 8 1353, at 280.
Accordi ngly, under some circunmstances, the act of
rai sing one defense may preserve another if the two defenses

reasonably inplicate one another. See MCurdy v. Anerican Bd. of

Plastic Surgery, 157 F.3d 191, 196 (3d Cr. 1998) (observing

that, “having objected pursuant to Rule 12(b)(2) on the ground
that Hawaii | acked personal jurisdiction over it, [Defendant]
effectively preserved the defense that the Cctober 28, 1996
service of process was insufficient on the ground that personal
jurisdiction was lacking[,]” and was “not required to make the
i dentical objection tw ce--once under Rule 12(b)(2) and again
under Rule 12(b)(5)").

This, however, is not one of those circunstances.
Because Defendant’s service argunment does not necessarily inply a
defect in personal jurisdiction, Defendant’s pre-answer notion to
di sm ss, objecting to service of process, did not preserve the

i ssue of personal jurisdiction. See Chilicky v. Schweiker, 796

F.2d 1131, 1136 (9th G r. 1986) (concluding that appellees’ first
responsi ve pleading, in which the only ground stated was the | ack

of service of process, did not preserve their objection to |ack
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of personal jurisdiction, because “Rules 12(b)(4) and (5) were
not designed to chall enge personal jurisdiction allegedly
obtai ned pursuant to a long-armstatute; rather, they were
designed to challenge irregularities in the contents of the
surmons and irregularities in the manner of delivery of the

surmons and conplaint”); Federal Honme Loan Mrtgage Corp. V.

Dutch Lane Assocs., 775 F. Supp. 133, 136-37 (S.D.N. Y. 1991)

(determ ning that defendants’ objection to personal jurisdiction
did not preserve the defense of insufficient service of process,
because “‘[i]f the true objection is insufficient service of

process, we do not think it is too nmuch to require a litigant to

plainly say so (quoting Roque v. United States, 857 F.2d 20, 22

(1st Cir. 1988))); Heise v. dynpus Optical Co., 111 F.R D. 1, 4-

5 (N.D. Ind. 1986) (determ ning that Japanese manufacturer, which
filed a pre-answer notion to dism ss for insufficiency of service
of process, waived the defense of personal jurisdiction and, by
doing so, “submt[ted] itself to the jurisdiction of [the] court
by wai ving the defense, even absent an independent basis for
jurisdiction over the person”). In Defendant’s pre-answer notion
to dismss, Defendant stated that “[s]ervice by certified mail
has not been authorized on these Defendants, as required by [HRS]
8§ 634-24.” HRS 8§ 634-24 provides for service “outside the State
or by registered mail” in cases arising under HRS § 634-23. W
note that HRS 8§ 634-23 relates to “an action or proceeding

i nvolv[ing] or concern[ing] any property, tangible or intangible,
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wWithin the jurisdiction of a circuit court[.]”

Def endant apparently believed that Plaintiffs clained
jurisdiction under HRS 8§ 634-23 and, accordingly, contested
service under the relevant service statute for HRS § 634-23.
| nasmuch as HRS 8§ 634-23 does not contain a “m ni mum contacts”
requi renent, as due process requires when asserting jurisdiction
under Hawaii’'s long-armstatute, HRS § 634-35, Defendant’s
argunent in his pre-answer notion that service was insufficient
under HRS 8§ 634-24 cannot incorporate an objection to personal
jurisdiction on the basis of lack of “m ninmum contacts.” See
Shaw, 76 Hawai‘i at 329-30, 876 P.2d at 1297-98.

Therefore, because the substance of Defendant’s
contention involves “the manner in which service has been nade
and not . . . the court’s power to adjudicate [Defendant]’s
rights and liabilities,” Wight & MIler, supra, 8§ 1353 at 277
we cannot treat his notion to dismss based on the HRCP
Rul e 12(b)(5) insufficient service of process defense as
enconpassi ng the HRCP Rule 12(b)(2) lack of personal jurisdiction
def ense. Accordingly, Defendant has wai ved the defense of | ack
of personal jurisdiction and has consented to personal

jurisdiction in the present matter.?® See Heise, 111 F.R D. at 4

20 We note that, because we are reversing the trial court on the
i ssue of default judgnent, see infra, Defendant is not deened to have
confessed to several allegations pertinent to both the mninmum contacts issue
and to liability. See Kam Fui Trust, 77 Hawai‘ at 324, 884 P.2d at 387.
| ssues such as whether Mdland is truly the alter ego of Defendant and, as
such, whether the court may disregard corporate identity, are necessarily
questions to be answered in determning liability. See Robert’s Hawaii Schoo

(conti nued...)

30



*** FOR PUBLICATION **%

(determ ning that “a non-resident defendant can submt itself to
the jurisdiction of a federal court by waiving the defense, even
absent an independent basis for jurisdiction over the person”

(citations omtted)).

X.

The record indicates that Defendant did raise the
defense of insufficient service of process in his notion to
di sm ss, dated Septenber 27, 1994, in what appears to be a HRCP
Rul e 12(b) notion. Defendant contended: (1) that the conpl aint
was served six nonths after the date of filing; and (2) that
service was conducted by certified mail, despite not being
aut hori zed by HRS 8§ 634-24. The court denied this notion,
wi thout articulating a basis for the ruling.?* As the court
rejected argunents that service was faulty, inplicitly the court

rul ed that service was proper.

20(. .. continued)

Bus, Inc. v. lLaupahoehoe Transp. Co., 91 Hawai‘i 224, 240-43, 982 P.2d 853,
869-72 (1999) (noting that only under certain conditions will a court |ook
beyond the corporate identity and hol d sharehol ders or other controlling

i ndividuals liable for corporate obligations, and listing factors a court may
consider in applying the alter ego doctrine). W do not address the issue of
whet her Plaintiffs stated a sufficient cause of action agai nst Def endant
personal ly, inasmuch as Plaintiffs’ clains against Mdland were di sm ssed.

2 As to the allegation that service by mail was not authorized under
HRS § 634-24, we note that HRS § 634-35 allows for service pursuant to HRS
8§ 634-36 if a “tortious act” was conmitted “within this State.” In turn, HRS
8§ 634-36 allows for service by “certified, registered, or express mail
postage prepaid, with return receipt requested” and that plaintiff shall file
“an affidavit showi ng that the copy of summons and conplaint” were sent
attached with a “return recei pt signed by the defendant[.]” Here, Plaintiffs
al | eged several “tortious act[s,]” including the tort of malicious
prosecution. It appears fromthe record that Plaintiffs ostensibly followed
the procedure detailed in HRCP Rule 4(d)(8) and HRS 8§88 634-35 & 634- 36.
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Nearly three years | ater, Defendant raised the
contention that service was faulty because the return recei pt was
not signed by him but instead signed by Guevrenont. He raised
this objection in an affidavit attached to his notion to continue
settlement conference dated April 15, 1997. Defendant failed to
raise this allegation in his original HRCP Rule 12(b) noti on.
Prior to this date, Plaintiffs could not have been aware of the
servi ce defect because the recei pt was signed in Defendant’s
nane. Plaintiffs and the court were thus unaware of this clained
service defect.

We believe under these facts that Defendant failed to

preserve this objection. See Zisnman v. Sieger, 106 F.R D. 194

(N.D. I'l'l. 1985) (a third-party defendant, who had objected to
service for failure to conply with provisions of Illinois |aw for
first attenpted service, and |ater attenpted to object to service
on anot her basis for the second attenpted service, waived the
second basi s).

Mor eover, Defendant did not raise this issue in his
March 17, 1995 notion for reconsideration of the court’s order
denying his notion to dismss or in his opening brief on appeal.
In the absence of plain error, we will not consider this issue.
See Hawai ‘i Rul es of Appellate Procedure Rule 28(b)(4)(D)
(stating in relevant part that “[p]oints not presented . . . wll
be di sregarded, except that the appellate court, at its option,

may notice a plain error not presented”’).
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Xl .

Finally, Defendant maintains that the court erred in
entering a default judgnent and in denying his nbotion to set
aside. He asserts that the court could not enter default
j udgnment under RCCH Rule 12.1 because Bogetto represented him at
the settlenent conference, and RCCH Rule 12.1(a)(2) requires only
that “each party shall attend the conference or be represented by
an attorney . . . who has authority to settle.” (Enphasis
added.)

However, the court’s HRCP Rule 16 order set settlenent
as one of the itens for discussion. At the time of this case,
Rul e 16 expressly conferred upon the court the discretion to
“direct the attorneys . . . to appear before it . . . to consider

(6) [s]uch other matters as may aid in the disposition of
the action.” Settlenent is “‘an agreenment to term nate, by neans
of mutual concessions, a claim|[that] is disputed in good faith
or unliquidated . . . and is designed to prevent or put an end to

litigation.””22 |n re Doe, 90 Hawai‘i 200, 208, 978 P.2d 166, 174

22 HRCP Rul e 16 provided in relevant part as foll ows:
Pre-trial procedure; formulating issues.
In any action, the court may in its discretion direct

the attorneys for the parties to appear before it for a
conference to consider|[:]

(6) Such other matters as nay aid in the disposition
of the action.
The court shall make an order which recites the action
taken at the conference, the anmendnents allowed to the
pl eadi ngs, and the agreenents nade by the parties as to any
of the matters considered, and which [imts the issues for
trial to those not disposed of by adm ssions or agreenents
(continued...)
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(App. 1999) (quoting Sylvester v. Aninal Energency dinic of

Gahu, 72 Haw. 560, 565-66, 825 P.2d 1053, 1056 (1992)). Hence,
the settlenent of a case is a “disposition of the action,” and,
certainly, a conference to discuss settlenent is in “aid” of that
di sposition. The present version of HRCP Rule 16 retains the
discretion in the court to require such a pretrial conference,
but now expressly designates as an objective, “facilitating the

settlenent of the case.”? Rule 16(a)(5).

22(,..continued)
of counsel; and such order when entered controls the
subsequent course of the action, unless nodified at the
trial to prevent manifest injustice

(Enmphases added.)

2 In pertinent part, the current version of HRCP Rule 16 (2002)
states as foll ows:

(a) Pretrial Conferences; Objectives. |n any action,
the court may in its discretion direct |ead counsel or other
attorneys for the parties and any unrepresented parties to
appear before it for a conference or conferences before
trial for such purposes as:

(55 .fécilitating the settlenent of the case.

(f) sSanctions. |If a party or party's attorney fails
to obey a scheduling or pretrial order, or if no appearance
is made on behalf of a party at a scheduling or pretrial
conference, or if a party or party's attorney is
substantially unprepared to participate in the conference,
or if a party or party’'s attorney fails to participate in
good faith, the judge, upon notion or the judge' s own
initiative, may make such orders with regard thereto as are
just, and anpbng others any of the orders provided in Rule
37 (2)(B), (Q, (D). Inlieu of or in addition to any
ot her sanction, the judge shall require the party or the
attorney representing the party or both to pay the
reasonabl e expenses incurred because of any nonconpli ance
with this rule, including attorney’s fees, unless the judge
finds that the nonconpliance was substantially justified or
that other circunstances nake an award of expenses unjust.

(Enphases added).

HRCP Rule 37(b)(2)(C) states as foll ows:
(continued...)
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HRCP Rule 16, in its past and present versions,
expressly refers to the court’s power to direct its orders to a

party “or” the party’ s attorney, see HRCP Rule 16 (1997) (stating
“the attorneys for the parties”), and to “lead counsel or other

attorneys for the parties and any unrepresented parties,” HRCP

Rul e 16(a) (2002). RCCH Rule 12.1, as it was (and is now)
wor ded, al so provides for discretion in the court to order a
settl enent conference:

RULE 12.1 Civil Settlement Conference; Settlement Conference
Statement; Confidential Settlement Conference Letter.

(a) Settlenent Conference. A settlenent conference
may be ordered by the court at any time before trial. .
A settlement conference in civil cases shall be subject to
the followi ng guidelines:

(2) Each party to the action shall attend the
conference or be represented by an attorney or other
representati ve who has authority to settle the case;

(6) sSanctions. The failure of a party or his [or
her] attorney to appear at a schedul ed settl enent
conference, the neglect of a party or his [or her] attorney
to discuss or attenpt to negotiate a settlenent prior to the
conference, or the failure of a party to have a person
authorized to settle the case present at the conference
shall, unless a good cause for such failure or neglect is

2(...continued)
Failure to Make discovery: Sanctions

(b) Failure to Comply With Order.

(2) Sanctions by Court in Which Action is Pending.
If a party or an officer, director, or managi ng agent of a
party or a person designated under Rule 30(b)(6) or 31(a) to
testify on behalf of a party fails to obey an order to
provide or pernit discovery, including an order made under
subdivision (a) of this rule or Rule 35, the court in which
the action is pending may meke such orders in regard to the
failure as are just, and anong others the follow ng:

(© An order striking out pleadings or parts thereof,
or staying further proceedings until the order is obeyed, or
di sm ssing the action or proceeding or any part thereof, or
rendering a judgnent by default against the di sobedi ent

partyf[.]
(Enphasi s added.)
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shown, be deened an undue interference with orderly
procedures. As sanctions, the court may, in its discretion
(i) Dismiss the action on its own notion, or on the
notion of any party or hold a party in default,
as the case nmay be;
(ii) Oder a party to pay the opposing party’s
reasonabl e expenses and attorneys’ fees;
(iii) Oder a change in the cal endar status of the
action;
(iv) Inpose any other sanction as nay be appropriate.

(Enmphases added.) As indicated, under RCCH Rule 12.1, the court
is granted authority to inpose sanctions for violation of the
rule.? Among other directives, RCCH Rule 12.1 requires
attendance at settlenent conferences of “each party . . . or
ot her representative.” See RCCH Rule 12.1(3) (1997); RCCH
Rul e 12.1(1)(2) (2002).

On their faces, these rules indicate, by the use of the

disjunctive term*“or,” that the presence of either a party or a
desi gnated representative, such as an attorney, may be conpelled
by the court. The authority to order both the party and the
party’ s representative or attorney to be present at a settlenent
conference is neither expressly set forth in HRCP Rule 16 nor in
RCCH Rul e 12.1; however, we believe that such a requirenent falls

well within the inherent power of the court to “prevent undue

del ays and to achieve the orderly disposition of cases.” Conpass

24 The current subsection (a) of RCCH Rule 12.1, which states in
rel evant part that “[a] settlenent conference nay be ordered by the court at
any tine before trial,” is the sane as the version pertinent to this case.
The former subsection (b) was anended. It now states that “[i]n all civil
cases, including those which have been designated as Conplex Litigation, a
settl enent conference statenent shall be filed not |ess than 5 worki ng days
prior to the date of the settlement conference.” A new subsection (c) was
added, requiring the parties to subnit a confidential settlenment conference
letter.
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Dev., Inc. v. Blevens, 10 Haw. App. 388, 402, 876 P.2d 1335, 1341

(1994) (internal quotation marks and citations omtted).
bt ai ning the presence of the parties and their

attorneys facilitates face-to-face communi cati on anong the court,

the parties, and the attorneys, that is so often crucial to

successful settlenents. Such a procedure avoids delay and

m scomruni cation that nay otherw se adversely affect

negotiations. Certainly, the resolution of cases by settl enent

or of issues in the cases, even in the absence of settlenent,

contributes substantially to the pronpt and efficient disposition

of cases. Cf. Bank of Hawaii Vv. Kuninpoto, 91 Hawai ‘i 372, 387,

984 P.2d 1198, 1213 (1999) (stating that “Hawai‘ circuit courts
have the inherent power and authority to control the litigation
process before themand to curb abuses and pronote fair
process[,] . . . including[, for exanple,] the power to inpose
sanctions” (internal quotation marks and citation omtted));

State v. Mageo, 78 Hawai‘i 33, 37, 889 P.2d 1092, 1996 (App.

1995) (stating that “the inherent power [of the court] include[s]
the power to adm nister justice” (internal quotation marks and

citation omtted)); Kukui Nuts of Hawaii, Inc. v. R Baird & Co.,

Inc., 6 Haw. App. 431, 436, 726 P.2d 268, 271 (1986) (stating
that “the trial court possesses inherent power to do . . . things
necessary for the proper adm nistration of justice” (citations

omtted)), cert. denied, 71 Haw. 668, 833 P.2d 900 (1990); HRS
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8 603-21.9(5) (1993) (stating that “[t]he several circuit courts
shal |l have power[] . . . [t]o . . . do such other acts and take
such other steps as may be necessary to carry into full effect

t he powers which are or shall be given to themby |aw or for the

pronotion of justice in matters pending before them

Xil.
A
The court’s entry of default judgment was apparently
i mposed under RCCH 12.1(a)(6), which permts entry of default as
a sanction for violation of the Rule. *“[T]his court
reviews an award of [RCCH Rule 12.1 sanctions under the abuse of

di scretion standard.” Canalez v. Bob’s Appliance Serv. Center,

Inc., 89 Hawai‘i 292, 300, 972 P.2d 295, 303 (1999). “A .
court abuses its discretion whenever it exceeds the bounds of
reason or disregards rules or principles of law or practice to

the substantial detrinent of a party.” Shanghai Inv. Co., Inc.

v. Alteka Co., Ltd., 92 Hawai‘i 482, 491-92, 993 P.2d 516, 525-26

(2000) (internal quotation marks and citations omtted).

Because, as we have decided, it is within the power of
the court to require both a party and the party’s attorney to be
present at a settlenent conference, the court could properly
i npose such a requirenent if, in the court’s considered judgnent,

dual attendance would facilitate settlenent of the case. W

38



*** FOR PUBLICATION **%

noted, additionally, that Defendant’s counsel, Bogetto, was al so
a defendant in this case, raising the potential problem of
conflicting interests. W are | ess sangui ne, however, about the
court’s insistence that Defendant appear in person, rather than
by tel ephone, in light of the great distance he would need to
travel and the hardshi ps recounted in Defendant’s affidavit. But
arguably, Defendant’s failure to appear personally and his
adamant belief that his presence was not necessary could have

established grounds to enter default.

B

On the other hand, Defendant’s failure to appear at the
OSC hearing may have been an inadvertent om ssion on his part.
Def endant was personally served with the April 24, 1997 OSC.
However, Bogetto' s affidavit attached to Defendant’s July 7, 1997
nmotion to set aside, Heller’s August 5, 1997 affidavit, and
Def endant’ s and Bogetto' s testinony at the August 8, 1997 hearing
denonstrate confusion as to the date of the OSC hearing. Bogetto
stated that he told Defendant (1) that the court would hear the
OSC after deciding Defendant’s notion for summary judgnent, which
was originally scheduled for May 28, 1997, and (2) that the
hearing on the notion for sumary judgnent was noved to June 6,
1997. Such circunstances woul d explain Defendant’s failure to

appear at the OSC hearing on May 28, 1997.
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Additionally, in his affidavit to continue the summary
judgnent hearing, Bogetto indicated that he woul d be out of state
fromMy 11 to May 28, 1997, the day set for the OSC. The court
granted the continuance notion with know edge that Bogetto woul d
be away on May 28. Yet, it was unlikely that Defendant coul d

proceed without Bogetto at the May 28 OSC heari ng.

X,
A
In this case, Defendant noved to set aside the default
j udgrment under HRCP Rule 55(c).? Since the court’s entry of
default judgnent was not nade pursuant to HRCP Rule 55(a), HRCP
Rul e 55(c) was not the appropriate basis for requesting such

action. See e.q., First Hawaiian Bank v. Powers, 93 Hawai ‘i 174,

185, 998 P.2d 55, 66 (App. 2000) (stating that “once a party has
pl eaded, or has otherw se defended, . . . that party’ s subsequent

conduct, such [as] a failure to appear at trial or a failure to

2 HRCP Rul e 55 provides in pertinent part as foll ows:

Default.

(a) Entry. Wien a party against whom a judgnent for
affirmative relief is sought has failed to plead or
otherwi se defend as provided by these rules and that fact is
made to appear by affidavit or otherw se, the clerk shall
enter his [or her] default.

(c) Setting Aside Default. For good cause shown the
court may set aside an entry of default and, if a judgnent
by default has been entered, nmay |likewi se set it aside in
accordance with Rule 60(b).

(Enphases added.)

40



*** FOR PUBLICATION **%

conply with discovery requests, [may not] be considered a
subsequent failure to ‘otherwi se defend” so as to justify the
entry of a default under Rule 55(a)” of the District Court Rules

of Civil Procedure) (quoting 10 Mwore's Federal Practice

8 55.10[2][b] at 55-12.1-12.2 (3d ed. 1998))). Defendant could
have noved under HRCP Rule 60(b)?® to set aside the default but
did not do so. Nevertheless, we regard the court’s denial of the

notion to set aside as error.

26 Rul e 60(b) provides in pertinent part as follows:
Relief from Judgment or Order.

(b) Mistakes; Inadvertence; Excusable Neglect;
Newly Discovered Evidence; Fraud, Etc. On npotion and upon
such terns as are just, the court may relieve a party or his
[or her] legal representative froma final judgnent, order,
or proceeding for the follow ng reasons: (1) m stake,
i nadvertence, surprise, or excusable neglect; (2) newy
di scovered evidence which by due diligence could not have
been discovered in tine to nove for a newtrial under Rule
59(b); (3) fraud (whether heretofore denom nated intrinsic
or extrinsic), msrepresentation, or other m sconduct of an
adverse party; (4) the judgnent is void; (5) the judgment
has been satisfied, released, or discharged, or a prior
judgrment upon which it is based has been reversed or
ot herwi se vacated, or it is no |longer equitable that the
j udgnent shoul d have prospective application; or (6) any
other reason justifying relief fromthe operation of the
judgnent. The notion shall be nmade within a reasonabl e
time, and for reasons (1), (2), and (3) not nore than one
year after the judgnment, order, or proceeding was entered or
taken. A notion under this subdivision (b) does not affect
the finality of a judgnent or suspend its operation. This
rule does not limt the power of a court to entertain an
i ndependent action to relieve a party froma judgnment,
order, or proceeding, or to set aside a judgnent for fraud
upon the court. .
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B
Because the denial of the notion to set aside the
default judgnent stens fromthe exercise of its discretion in
i nposi ng sanctions under RCCH Rule 12.1, we regard such a deni al
as subject to the same revi ew standard of abuse of discretion.
In our view, the sanction of a default judgnent is a harsh one.

. WH. Shipman, Ltd. v. Hawaiian Holiday Macadam a Nut Co.,

Inc., 8 Haw. App. 354, 361, 802 P.2d 1203, 1207 (1990) (noting
that “[d]ism ssal and default judgnment are authorized only in
extrene circunstances” under HRCP Rule 37 (internal quotation
mar ks and citations omtted)). W affirmthat “‘defaults and
default judgnents are not favored and that any doubt shoul d be
resolved in favor of the party seeking relief, so that, in the
interests of justice, there can be a full trial on the nerits.’”

Lanbert v. Lua, 92 Hawai‘i 228, 235, 990 P.2d 126, 133 (App.

1999) (quoting BDMv. Sageco, lInc., 57 Haw. 73, 76, 549 P.2d

1147, 1150 (1976) (citing Tolson v. Hodge, 411 F.2d 123 (4th CGr

1969); Butner v. Neustadter, 324 F.2d 783 (9th G r. 1963); Boyer

v. State of Wsconsin, 55 FFRD. 90 (E D Ws. 1972); S.E.C v.

Vogel, 49 F.R D. 297 (S.D.N.Y. 1969)). See CGahu Pl unbing & Sheet

Metal, Inc. v. Kona Constr., Inc., 60 Haw. 372, 380, 590 P.2d

570, 576 (1979) (noting “the preference for giving parties an

opportunity to litigate clainms or defenses on the nmerits” (citing
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Ramada Inns, Inc. v. Lane & Bird Advertising, Inc., 426 P.2d 395

(Ariz. 1967))).

We nust conclude the court abused its discretion in
denying the notion to set aside. On Septenmber 12, 1997 and
Cctober 17, 1997, at the hearings scheduled for the court’s
deci sion on that nmotion, the court in fact held settl enment
conferences. The court ordered the settlenent negotiations,
whi ch previously had not taken place, to proceed while hol ding
Def endant’ s notion to set aside in abeyance. Defendant
apparently did make settl enment proposals and did engage in such

conferences at the behest of the court. See Shasteen, Inc. V.

Hlton Hawaiian Vill age Joint Venture, 79 Hawai ‘i 103, 109, 899

P.2d 386, 392 (1995) (holding that under the circunstances, the
trial court abused its discretion in dismssing the case with
prejudice as a RCCH Rule 12.1 sanction for the plaintiff’s
failure to file a settlenent conference statenent, attend the
settl ement conference, appear w th counsel, and ot herw se

prosecute its case); Conpass Dev., 10 Haw. App. at 401, 876 P.2d

at 1341 (holding that while “the failure of a plaintiff to
institute selection of a trial date under RCCH Rule 12(c) is a
breach of its duty to proceed diligently[,]” “delay caused by a
plaintiff's failure to file a docunent designating alternative
trial dates or requesting a ‘trial setting conference did not

warrant a severe sanction of dismssal”).
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O course, the court had the discretion, subject to
review, to levy | esser sanctions for Defendant’s original failure
to attend settlement conferences in person and nay, on remand,
exerci se such a prerogative. |In our view, such a “[l|]esser
sanction[] against the [defendant] would better serve the
interest of justice.” |1d. at 402, 876 P.2d at 1342 (internal

quotation marks and citations omtted). See also Canalez, 89

Hawai ‘i at 304, 972 P.2d at 307 (affirmng the trial court’s RCCH
Rul e 12.1 sanction ordering the plaintiff and his counsel to pay
attorneys’ fees where the plaintiff and his counsel failed to

t horoughly evaluate plaintiff’s claimor to attenpt to negotiate
a settlenent “through an exchange of witten bona fide and
reasonabl e offers of settlenent prior to the conference,” as

required by RCCH Rule 12.1(a)(4)); Gunp v. Wal-Mart Stores, Inc.,

93 Hawai i 428, 453, 5 P.3d 418, 443 (App. 1999) (hol ding that
the trial court did not abuse its discretion in inposing a

nonet ary sanction agai nst a defendant whose counsel advised the
court during a pretrial conference that he had “zero settl enent
authority,” in violation of a RCCH Rule 12.1 pretrial order which
required that a representative with settlenent authority be

present at a settlement conference), reversed in part on other

grounds by, 93 Hawai‘i 417, 5 P.3d 407 (2000); Cook v. Surety

Life Ins., Co., 79 Hawai‘ 403, 410 n.6, 903 P.2d 708, 715 n.6

(App. 1995) (noting that “for purposes of civil settlenent
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conferences under [RCCH Rule 12.1, an attorney representing a
party is required to have authority to settle the case or risk
sanctions”). Under the foregoing circunstances, the denial of
Def endant’s notion to set aside the default judgnment *exceed[ed]

t he bounds of reason.”? Shanghai Inv. Co., 92 Hawai‘i at 491

993 P.2d at 525 (internal citations and quotation marks omtted).
W note, collaterally, that the court did not sanction
Plaintiffs for the untinely filing of their settlenent conference
statenent, or Steffens for failing to attend settl enent
conferences on Septenber 12 and Cctober 17, 1997. W consi der,
al so, that defaulting Defendant for failing to appear (although
his counsel did) for a settlenent conference on April 20, 1997
woul d not seemwarranted when Plaintiffs apparently did not file
their settlenment conference statenment until June 10, 1997, well
after the April 20, 1997 conference date. W are constrained to
hold that the court abused its discretion in denying Defendant’s

notion to set aside default judgnent.

21 The procedure followed by the court nay have | eft the inpression
that granting Defendant’s notion to set aside default was conditioned on
Def endant reaching a settlenent of the case with Plaintiffs. Such a condition
i s obviously an inperm ssible basis for conducting settlement negotiations.
See Associates Fin. Servs. Co. of Hawai‘i, Inc. v. Mjo, 87 Hawaii 19, 28, 950
P.2d 1219, 1228 (1998) (stating that “throughout [the settlement] process, the
judge nust guard against indirectly coercing a settlenent by ‘nudging or
‘shoving’ the parties toward settlenent” and that “the perceptions of all the
pl ayers -- judges, counsel, and litigants -- are the key” (internal quotation
mar ks and citations onmtted)).
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Xl V.

Accordingly, we vacate the July 17, 1998 anended
judgnment in favor of Plaintiffs, instruct that the court grant
Def endant’ s notion to set aside default judgnent, and remand the
case for further proceedings consistent with this opinion. Qur
di sposition nakes it unnecessary to consider the remaining

contentions raised by Defendant.
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